THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS
WAGGONNER [TAIRRR

ATTORNEY GRENKRAL

July 31, 1963

Honorable Walter E. Wilson Opinlon No. C- 120

County Attorney

Ector County Re: Whether the actual
Odessa, Texas and thorough examinatlion

required by Section 1 of
Article 46044, V.C.S.
contemplated a complete
physical examination, or
only an examinatlon ex-
tensive enough to deter-
mine the presence or ab-
sence of an infectlous
venereal dlseage,

Dear Mr, Wilson:

You have requested the opinion of this office as to
the proper interpretation of the phrase "actual and thorough
examination," as used in Sectlion 1 of Article 46044, Vernon's
Civil Statutes. Controversy has arisen as to whether that
phrase, as used in the statute, requires a complete physical
examination, or only an examination sufficiently extensive to
determine the presence or absence of an infectious venereal
disease,.

Section 1 of Article 4604d, Vernon'a Civil Statutes,
is quoted below:

"Section 1. No marriage license shall
be lssued unlegs each applicant flles with the
county clerk a certificate from a duly quall-
fied physiclan licensed to practice mediclne
and surgery 1n Texas, or in any state or ln any
territory of the United States where applicants
may reside but who wish to marry in Texas. The
certificate shall state that the applicant has
been given an actual and thorough examination,
including a standard serologic test for syphilils,
The examination shall not have been more than
fifteen (15) days prior to the date of 1ssuance
of such license and the certificate shall show
that the results of such examination, tests and
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history showed that the person examined was

free from any Infectious condition of syphilis.
No physliclan shall 1ssue such certIfIcate to
any person whom he knows or has reasona to be-
lieve 1s infected with any condition of syphilis
that would be infectious or who has any c¢linical
evidence of infectious venereal dlsease."
(Emphasis added)

The emphasized words above clearly reveal that the physician's
certificate required by this statute 18 limited to the venereal
diseases. If a complete physical examination were contemplated
by the Leglslature, the certificate of the physician would cer-
tainly have to reflect the results of that examination.

The intent of the Legislature in enacting Article 46044
is clearly expressed in the caption of the orlginal House Bill
No. 588, which may be found in Acts 51st Legislature, 1949, ¢h.
547, p. 1060: |

"An Act providing for the protection of
unborn children and the public health
by requlring premarital examlnations
for syphllis; providing for examina-
tions and standard serologic tests for
applicants for marrlage, and physiclans'
certiflcates and laboratory statements
with respect thereto; providing for
methods of approval of laboratories per-
forming such tests; providing for waiv-
ing of medlcal examination under certain
conditions; providing for the accepting
of certificates from states other than
Texas; defining a standard serologic test
for syphllis; nothling in the Act shall
affect or impalr exlsting laws on the
subJect; declaring marrliage licenses to
be 1nvalid unless performed withln
fifteen (15) days from date of examina-
tion; repealing all laws 1n conflict; and
providing penalties for the violation
thereof; providing a severabllity clause;
and declaring an emergency."

The flrat sentence of the caption expresses the purpose of the
enactment clearly. If the phrase "actual and thorough examina-
tion" is read in the context in which 1t is used, 1l.e., the
control and prevention of sayphillis for the protection of public
health, 1ts meaning is beyond dlspute.
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The State Health Department, the agency responsible for
the administration of this statute, has interpreted the statute
as requiring only a physical examlnation for infectious venereal
disease, and e standard serologlcal tests for such diseases,

There belng no evidence whatsoever that the Leglslature
intended that the words "actual and thorough examinatlon,"”" as
used 1n Section 1 of Article 46044, to mean anything more than
the examination for physical evidénce’eof 1nfectiocus venéreal
disease, such physlcal .examination to be conducted in connection
with the standard serological tests, 1t 1s the opinlon of this
office that the quoted term 1s so limited. A County Clerk has
the duty to demand the required certificate from an applicant
for a marrliage license, but 1t 1a beyond the power of the County
Clerk to demand more than the requlred certificate.

SUMMARY

The phrase "actual and thorough examination"
as used in Section 1 of Article 4604b, Vv.C.S.,
contemplates only the examinatlon for physil-
cal evidences of infectious venereal dlsease.
A County Clerk is authorized to require only
the certiflcation as to freedom from Infec-
tious venereal disease, under the terms of
Article 46044, V.C.S.

Yours very truly,

WAGGONER CARR
Attorney General
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